Chapter 22  VEGETATION*
‑‑‑‑‑‑‑‑‑‑


*Editor's note‑‑Ord. No. 400, adopted May 1, 1984, deleted the former Ch. 22, pertaining to vegetation, and enacted a new Ch. 22, pertaining to the same subject matter. Said former chapter was derived from Ord. No. 128, §§ 23, 88‑‑91, enacted on Feb. 2, 1926.


State law reference(s)‑‑Preservation of trees, SDCL 9-38-2.

‑‑‑‑‑‑‑‑‑‑
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ARTICLE I. IN GENERAL

Sec. 22-1. Policy statement and purpose.

Inasmuch as the continued preservation and protection of our treasured natural resources is vital to the continued well being and beautification of our cities and their inhabitants, it is hereby expressly declared to be the policy of the City of Dell Rapids, South Dakota, and in the best interests of its citizens, and for the continued beautification of the city and for the preservation of the health and safety of those persons who reside in, visit or patronize the city, that there be established and maintained a comprehensive cooperative community effort and program of tree and vegetation management, planting, maintenance and removal, and the mayor and common council of the City of Dell Rapids, South Dakota, for and on behalf of themselves, the city and its inhabitants, hereby dedicated themselves and the city to such ends.

(Ord. No. 400, 5-1-84)

Sec. 22-2. Definitions.

When used herein the following terms shall have the following meanings:


(a)
Public property or area. All lands and real property owned by the City of Dell Rapids, South Dakota, including areas dedicated to the city for public use such as parks, streets, alleys, boulevards, etc.


(b)
Private property. All property not constituting public property.


(c)
Tree. All large woody vegetation commonly known and referred to as trees, and smaller woody vegetation such as shrubs, bushes and the like.


(d)
Noxious weed. Those weeds and vegetation as found and determined by the appropriate state agency to be noxious. (On the date of adoption hereof, the same may be found, described and defined in Article 12:62 of the Administrative Rules of South Dakota, ARSD 12:62:03.)


(e)
Unhealthy and unsightly weeds and vegetation. Such other vegetation, grasses and weeds, not necessarily defined as noxious, but when allowed to grow and spread without proper care and restraint, becomes a potential health, safety or travel hazard or otherwise becomes so unsightly as to cause objections or criticism by others in the proximate vicinity thereof.

(Ord. No. 400, 5-1-84)

Sec. 22-3. Interference with city.

It shall be unlawful for any person or organization to interfere with, hinder or impede any lawful activity of the city or its officials, officers, employees, or agents in carrying out its functions and duties described in this chapter of the Revised Ordinances of the City of Dell Rapids, South Dakota.

(Ord. No. 400, 5-1-84)

Sec. 22-4. Violation.

Any person violating any provision of this chapter shall be subject to prosecution therefor, and upon conviction or a plea of guilty, shall be subject to fine of not less than forty dollars ($40.00) nor more than one hundred dollars ($100.00). Each separate violation shall constitute a separate offense.

(Ord. No. 400, 5-1-84)

Sec. 22-5. Severability.

Any paragraph, provision, portion or section herein legally and judicially struck down or otherwise found to be in violation of any provision of law that lawfully supersedes this chapter shall be severed from the remainder of this chapter and the remainder hereof shall remain in full force and effect.

(Ord. No. 400, 5-1-84)

Sec. 22-6. Repeal.

Any ordinances or parts of ordinances in conflict with this chapter are hereby repealed and of no further force and effect.

(Ord. No. 400, 5-1-84)

Secs. 22-7‑‑22-9. Reserved.

ARTICLE II. TREE BOARD

Sec. 22-10. Tree board established.

There is hereby created and established a city tree board in and for the city, which board shall consist of five (5) members of and from the city, except as hereinafter provided, who shall be appointed by the city park and recreation board for three-year terms, except the first board, which was appointed by the mayor and council and consisted of two (2) members appointed for one year each, two (2) members appointed for two (2) years each, and one member appointed for three (3) years, thereby providing staggered terms thereafter. Persons residing outside the city limits of the city shall be eligible for appointment but only if special circumstances exist or the person being considered for appointment possesses or exhibits unique qualifications or expertise, or the park and recreation aboard is unable to find a resident willing and able to serve. Members of the tree board shall serve without compensation, except reimbursed expenses, if any, and they may serve consecutive terms, at the pleasure of the park and recreation board. In the event of a vacancy on the board, his or her successor shall be appointed for the remaining term of his or her predecessor.

(Ord. No. 400, 5-1-84; Ord. No. 484, § 1, 6-2-92; Ord. No. 517, § 1, 11-1-94)

Sec. 22-11. Board proceedings.

The board shall choose its own chairman, vice-chairman and secretary, and shall establish its own rules and regulations. The chairman, or vice-chairman in the absence of the chairman, shall preside at all meetings and the secretary shall take the minutes of all meetings and otherwise keep a permanent record of all board proceedings and activity. A majority of the members shall constitute a quorum for the transaction of business, but a majority of the members shall also be necessary for the passage of any motion or the making of any other decision.

(Ord. No. 400, 5-1-84)

Sec. 22-12. Duties and responsibilities.

The city tree board shall have the duty and responsibility to do and perform the following functions in the following areas:


(a)
To take and record a general inventory of the trees in existence on public property, including boulevards and the city's tree bank south and west of town, including the conditions of said trees (health, pruning needs, disease, death, etc.)


(b)
To take and record a general inventory of the trees in existence on private properties in the city for future reference and assistance in carrying out a long-range tree plan for the private as well as the public sectors of town.


(c)
To formulate and adopt, and continually update, a long-range, comprehensive city tree program which shall deal with recommended areas of planting, pruning, removal and regular or periodic maintenance. The program shall prioritize the areas of need in the order the board deems appropriate, which priorities may from time to time be revised or restructured as the needs arise or change.


(d)
The comprehensive plan shall include a list of preferred trees, trees the board deems inappropriate or unfit, and areas of the city, with emphasis on public grounds, where certain species of trees are deemed appropriate for planting.


(e)
In conformity with the long-range comprehensive plan, the board shall present to the park and recreation board annually, at or about budget time, its recommendation of a short-range plan to be implemented by the board with approval of the park and recreation board over the next calendar year. Such short-range plan shall include a recommendation of which trees to plant in which public areas over the next calendar year, which trees in the entire town need removal, pruning or other care, and the plantings, trimming, removal or care recommended in the city tree bank. The short-range plan shall include a cost estimate for the next year, which plan in whole or in part shall be acted upon by the park and recreation board.



Upon approval by the park and recreation board, the short-range plan shall constitute the city's tree program for the next calendar year, including the budget as set forth in said plan, or as amended by the park and recreation board's approval.


(f)
The board shall implement the annual plan and shall coordinate the plantings, pruning and removal to be done, with the municipal finance office and the appropriate department head(s) to ensure completion and compliance of and with the annual plan.


(g)
As stated, the short-range annual plan shall include trees designated for removal or pruning due to death, disease, damage or danger to lives or property. In this regard the board shall work with the state or district forester or other appropriate governmental official in determining which trees in the public or private areas need removal, pruning or other care. The recommended procedure shall be sufficiently stated, such that on adoption of the annual short-range plan by the park and recreation board, the plan shall have the effect of law as to the removal, pruning or other care of the trees affected. As stated, the board shall implement the annual short-range plan, including the portion dealing with tree removal, pruning and care.


(h)
The board shall have the power to alter or amend the annual plan when in its judgment conditions dictate a change or some emergency or unanticipated need has arisen requiring prompt attention.


(i)
The board shall act as an advisory group for the city's private sector and shall assist in the planting and care of trees in the private areas of town.


(j)
The board may seek the advice and counsel of the park and recreation board at any time, and the park and recreation board shall direct all matters concerning public tree planting, trimming, maintenance, care and other city tree matters to the board for its study, recommendation and implementation.


(l)
The board shall have the power and other authority to work with other governmental bodies or civic organizations in the formulating, revising and carrying out of the long-range comprehensive program as well as the short-range annual plan.


(m)
The board shall have primary jurisdiction over the control and eradication of weeds in the city as set forth in article VI of this chapter.

(Ord. No. 400, 5-1-84; Ord. No. 517, § 1, 11-1-94)

Sec. 22-13. Interference with tree board.

It shall be unlawful for any person or organization to interfere with, hinder or impede any lawful activity of the city tree board, its members, agents or employees, including but not being limited to its functions of meeting, planning, planting, pruning, removal or other care or maintenance.

(Ord. No. 400, 5-1-84)

Sec. 22-14. Appeal.

Any person or organization may appeal any decision, ruling, action, order or notice of or from the city tree board to the park and recreation board, who shall render a final decision on the matter.

(Ord. No. 400, 5-1-84; Ord. No. 517, § 1, 11-1-94)

Secs. 22-15‑‑22-19. Reserved.

ARTICLE III. TREES ON OR NEAR

PUBLIC PROPERTY*
‑‑‑‑‑‑‑‑‑‑


*Cross reference(s)‑‑Protection of trees and shrubbery in parks, § 15.5-60; streets, sidewalks and other public places, Ch. 19; visibility at intersections in residential districts and fences, walls, and hedges, App. B, §§ 402, 403.

‑‑‑‑‑‑‑‑‑‑

Sec. 22-20. Supervision.

The park and recreation board, and under it, the city tree board shall have exclusive jurisdiction and supervision over all trees, shrubs, plants and other growing vegetation in all public areas in the city, including boulevards, and in the city tree bank lying south and west of town.

(Ord. No. 400, 5-1-84; Ord. No. 517, § 1, 11-1-94)

Sec. 22-21. Planting.

No person shall plant any tree on any public ground or boulevard without the prior approval of the city tree board. The city tree board shall have the power and authority to approve or disapprove such plantings, designate the species of tree to be planted in a designated public area, designate the location and the method of planting. Once planted, the city tree board shall continue to have jurisdiction over the tree and area planted.

(Ord. No. 400, 5-1-84)

Sec. 22-22. Boulevard trees.

The care, maintenance, pruning and removal of trees planted on any city boulevard, after the planting thereof has been approved by the city tree board, shall continue to be the responsibility of the private property owner or his successor who has planted the tree. While the tree board has jurisdiction over boulevard trees, the cost of planting, care, pruning, removal and the like is the responsibility of the private property owner.

(Ord. No. 400, 5-1-84)

Sec. 22-23. Distances.

Trees planted on or near public ground and boulevards shall comply with the following distance regulations:


(a)
No tree shall be planted where the distance between any two (2) man-made improvements, such as curb and sidewalks, is less than four (4) feet.


(b)
No trees shall be planted or permitted to grow so close to any curb, sidewalk or public structure or improvement, such that it interferes with vehicular traffic or parking, pedestrian movement along the walkway or such that it touches or crowds the public structure or improvement.


(c)
No tree shall be planted within fifty (50) feet of the center of any intersection.


(d)
No tree shall be planted within ten (10) feet of any fireplug or water hydrant.


(e)
No tree shall be planted so that its natural growth will eventually interfere with any above-ground utility wire.


(f)
No tree shall be planted within five (5) feet of any underground water, sewer or other utility line.

(Ord. No. 400, 5-1-84)

Sec. 22-24. Responsibility of private sector.

Every private owner of every tree adjacent to or overhanging any street, sidewalk or other public way or parking area, or adjacent to or in close proximity with any street light, electric line, sewer or water pipe or other utility line or pipe, shall keep said tree in proper shape and condition, and shall, when necessary, prune or remove the same, at his expense, in proper manner, so that said tree does not interfere with or hinder normal usage of said street, sidewalk, area, utility, etc., or block any light from any such street light. Said owner shall also remove all dead, diseased, broken, decaying or otherwise dangerous limbs and branches which pose a potential health hazard or danger to the public. Shall the private owner not comply with this section, the city shall have the right to prune or remove any tree in violation of this section in the manner and with the same effect as described in article IV of this chapter, with the cost thereof being the responsibility of the private owner.

(Ord. No. 400, 5-1-84)

Sec. 22-25. Injury to public trees.

It shall be unlawful for any person to remove, transplant, cut, trim, break, mark, cover, or in any manner injure or cause disease to any tree on any public area or boulevard, or otherwise make any attachments to any public tree by way of wire, string, nails, rope or the like.

(Ord. No. 400, 5-1-84)

Secs. 22-26‑‑22-29. Reserved.

ARTICLE IV. TREES ON PRIVATE PROPERTY

Sec. 22-30. Primary responsibility.

Every owner and inhabitant of private property within the City of Dell Rapids, South Dakota, shall be responsible for the proper maintenance, care and pruning of all trees on private property within the city, and, when necessary, the removal of dead, diseased or otherwise dangerous trees or parts thereof on private property within the city.

(Ord. No. 400, 5-1-84)

Sec. 22-31. City jurisdiction.

The city shall have the jurisdiction and authority to order, and if necessary, to be involved in the actual pruning, care, removal or other activity involving any tree on any private property when the same shall be deemed necessary or advisable to preserve the public health, peace, safety or welfare, or to prevent the spread of disease or insect infestation to other trees, plants or animals.

(Ord. No. 400, 5-1-84)

Sec. 22-32. Conditions constituting a public nuisance.

The following tree conditions on private or public property are hereby declared to constitute a public nuisance in that they pose potential safety or health hazards, could cause possible injury or endanger property or life, or unlawfully interferes with, obstructs or tends to obstruct, or renders dangerous for passage, any public park, square, street or highway, or other public way:


(a)
Dead trees with no growth or life remaining;


(b)
Those portions, branches and limbs of trees that are considered dead;


(c)
Broken or damaged limbs or branches;


(d)
Trees or areas of trees that are diseased requiring treatment, pruning or removal;


(e)
Trees or areas of trees infested with insects that are harmful to trees, plant life or humans;


(f)
Trees in violation of section 22-23 or section 22-24.

(Ord. No. 400, 5-1-84)

Sec. 22-33. Private abatement.

It shall be unlawful for any person to cause or allow any public nuisance as defined in section 22-32, on his or her property, and the same shall be privately abated by the owner or inhabitant of the property upon his discovery of the same.

(Ord. No. 400, 5-1-84)

Sec. 22-34. City inspection.

The city, its designated officers or employees, and the city park and recreation board, and the city tree board, its members and agents, shall have the authority to enter onto private property for the purpose of inspection for the possible discovery of any public nuisance as defined in section 22-32. Any such inspection may involve the state or district forester or other appropriate governmental official and may include the taking of any specimen or sample for testing or closer analysis.

(Ord. No. 400, 5-1-84; Ord. No. 517, § 1, 11-1-94)

Sec. 22-35. Order to abate.

When the determination is made that one of the items constituting a public nuisance is in existence, the city tree board shall cause a written order to abate or correct the nuisance to be given to the owner or inhabitants of the property involved. The order shall effectively describe the remedy needed and shall give the owner or inhabitant a designated reasonable time, depending on the severity or emergency of the situation, to correct the problem, whether it be by treatment, pruning, removal or other remedy. The time shall be as determined by the city tree board. Service shall be in such a manner as to reasonably assure delivery.

(Ord. No. 400, 5-1-84)

Sec. 22-36. Appeal.

Any person, owner or inhabitant of any property feeling aggrieved by receipt of an order described in section 22-35 above may appeal said order to the park and recreation board as described in section 22-14. Appeals must be taken within the time stated in the order. The park and recreation board may affirm, modify or revoke the order.

(Ord. No. 400, 5-1-84; Ord. No. 517, § 1, 11-1-94)

Sec. 22-37. Failure to comply.

Any person failing to comply with an order given pursuant to section 22-35 shall be in violation of this chapter and shall be subject to prosecution therefor. In addition, the park and recreation board, at the recommendation of the city tree board, shall have the authority to prevent, abate or otherwise remove the public nuisance in existence.

(Ord. No. 400, 5-1-84; Ord. No. 517, § 1, 11-1-94)

Sec. 22-38. City abatement.

Any public nuisance remaining unabated after expiration of the time in the order described in section 22-35 may be abated by the city, by the city crews or by private contractor hired by the city. Any person who shall enter onto any private property to abate any public nuisance at the discretion of any lawful order of the city shall be authorized so to do for that purpose.

(Ord. No. 400, 5-1-84)

Sec. 22-39. Cost of abatement; assessment.

If the city is forced to abate the nuisance and correct the situation, whatever it might be, upon the city's completion thereof, the municipal finance officer shall bill the property owner or inhabitant therefor, and the bill shall be paid within thirty (30) days of receipt thereof. If the bill is not so paid within the time stated, the city may defray the cost of abating the public nuisance plus accrued interest, by taxing the cost thereof by special assessment against the property on which the nuisance occurred. The levying of such a special assessment shall not relieve the owner or inhabitant from prosecution or fine for violation of this article.

(Ord. No. 400, 5-1-84)

Sec. 22-40. Injury to private trees.

It shall be unlawful for any person to remove, transplant, cut, trim, break, mark, cover, or in any way or manner injure or cause disease to any tree of another, or otherwise make any attachments to any tree of another by way of wire, string, nails, rope or the like.

(Ord. No. 400, 5-1-84)

Sec. 22-41. Injury while moving.

No person shall move any structure or other article along any street, alley or public way in such a manner so as to cause potential injury to any tree. If any such movement requires trimming or removal of any tree, any such trimming or removal shall be done by a licensed arborist under the supervision or direction of the city tree board, at the cost of the person doing the moving. Should tree injury or death result from anyone violating this section, that person shall, at his expense, correct or replace the tree, and be subject to prosecution for violation hereof.

(Ord. No. 400, 5-1-84)

Sec. 22-42. Tree topping.

It shall be unlawful for any person to top any tree such that its limbs are severely cut back to stubs larger than three (3) inches in diameter within the tree's crown to such a degree so as to remove the normal canopy and disfigure the tree, except with the prior approval of the city tree board, as in the case of storm damage or necessity for existing older trees near utilities.

(Ord. No. 400, 5-1-84)

Secs. 22-43‑‑22-49. Reserved.

ARTICLE V. TREES‑‑MISCELLANEOUS

Sec. 22-50. Arbor day.

To create an appreciation of trees and their value to the community, there is hereby designated an arbor day to be held on an appropriate date in the spring of each year, at the recommendation of the city tree board and on proclamation of the mayor. On that date the city tree board shall supervise or implement a commemorative tree planting to instill interest in the citizens of the city in the care and maintenance of the city's trees both in public areas and on private land.

(Ord. No. 400, 5-1-84)

Secs. 22-51‑‑22-59. Reserved.

ARTICLE VI. WEED CONTROL*
‑‑‑‑‑‑‑‑‑‑


*Cross reference(s)‑‑Nuisances and offensive conditions, Ch. 12, § 12-16 et seq.


State law reference(s)‑‑Authority to require removal of weeds, SDCL 9-30-5; noxious and unhealthful vegetation, SDCL 9-32-12; weed control generally, ch. 38-22.

‑‑‑‑‑‑‑‑‑‑

Sec. 22-60. Duty of owners, inhabitants.

It shall be the duty of the owners or inhabitants of all property in the city to keep the same free from noxious, unhealthy and unsightly weeds and vegetation.

(Ord. No. 400, 5-1-84)

Sec. 22-61. Public nuisance.

Any and all noxious, unhealthy and unsightly weeds and vegetation is hereby declared to constitute a public nuisance in that they pose a potential safety or health hazard, could cause possible injury or endanger property or life, or unlawfully interferes with, obstructs or tends to obstruct or render dangerous for passage, any public park, square, street or highway, or other public way.

(Ord. No. 400, 5-1-84)

Sec. 22-62. Public notice by city.

At some time during the spring or summer of each year, prior to the normal season of noxious and other weeds and overgrowth, the municipal finance officer shall cause notice to be published in the official newspaper for two (2) consecutive weeks which notice shall state that each owner or occupant of property in the city shall be required to keep his or her property free from noxious, unhealthy, and unsightly weeds and vegetation, and in the event of failure to so comply, the city may cause the weeds or vegetation to be cut or otherwise removed and the costs thereof shall be charged back against the subject property by way of special assessment.

(Ord. No. 400, 5-1-84)

Sec. 22-63. Supplemental order by city tree board.

When, in the judgment of the city tree board, additional notice should be given to adequately inform any owner or occupant of property of the existence of a public nuisance, as defined herein, on his or her property, and the need exists to eradicate the same, the board may cause written order to abate or correct the nuisance to be given to the owner or inhabitant of the property involved. The order shall effectively describe the remedy needed and shall give the owner or inhabitant a designated reasonable time, depending on the severity or emergency of the situation, to correct the problem. The time shall be as determined by the city tree board. Service shall be in such a manner to reasonably assure delivery.

(Ord. No. 400, 5-1-84)

Sec. 22-64. Appeal.

Any person, owner or inhabitant of any property feeling aggrieved by receipt of an order described in section 22-63 above may appeal said order to the park and recreation board as described in section 22-14. Appeals must be taken within the time stated in the order. The park and recreation board may affirm, modify or revoke the order.

(Ord. No. 400, 5-1-84; Ord. No. 517, § 1, 11-1-94)

Sec. 22-65. Failure to comply.

Any person failing to comply with the notice specified in section 22-62 or with the order, if given, specified in section 22-63, shall be in violation of this chapter and shall be subject to prosecution therefor. In addition, the park and recreation board, at the recommendation of the city tree board, shall have the authority to prevent, abate or otherwise remove the public nuisance in existence.

(Ord. No. 400, 5-1-84; Ord. No. 517, § 1, 11-1-94)

Sec. 22-66. City abatement.

If the owner or inhabitant of any property in the city fails to keep his or her property free from noxious, unhealthy or unsightly weeds or vegetation, as stated in the notice or in the order, the park and recreation board may direct cutting, spray or removal of the same by use of city crews or private contractor who shall be authorized to enter onto private property for this purpose.

(Ord. No. 400, 5-1-84; Ord. No. 517, § 1, 11-1-94)

Sec. 22-67. Cost of abatement; assessment.

The city's cost of cutting, spray or removal shall be billed to the owner or inhabitant of the property involved, who shall have thirty (30) days from and after receipt of the bill to pay the same. If the bill is not paid within the indicated time, the city may defray the cost of destruction plus accrued interest, by taxing the cost thereof by special assessment against the property upon which the destruction occurred. Such assessment shall not relieve the owner or inhabitant from prosecution or fine for violation of this article.

(Ord. No. 400, 5-1-84)

Secs. 22-68, 22-69. Reserved.

